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 SARA B. THOMAS 
State Appellate Public Defender 
I.S.B. #5867 
 
JENNY C. SWINFORD 
Deputy State Appellate Public Defender 
I.S.B. #9263 
P.O. Box 2816 
Boise, ID 83701  
(208) 334-2712 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO. 42842 
      ) 
v.      ) BANNOCK COUNTY  
) NO. CR 2010-6467 
      )   
MATTHEW J. MONTGOMERY,  )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 After the district court found Mr. Montgomery violated his probation, the district 
court revoked his probation, executed his sentence of five years, with two years fixed, 
and retained jurisdiction. The district court later relinquished jurisdiction without a 
hearing. Mr. Montgomery filed an Idaho Criminal Rule 35 (“Rule 35”) motion, which the 
district court denied. He then filed a motion for reconsideration, which the district court 
also denied. Mr. Montgomery now appeals. 
 
Statement of Facts and Course of Proceedings 
 In August of 2010, Mr. Montgomery pled guilty to criminal possession of a 
financial transaction card. (R., pp.96–97.) The district court withheld judgment and 
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placed Mr. Montgomery on probation. (R., pp.129–33.) In October of 2011, the district 
court found Mr. Montgomery violated his probation, revoked the withheld judgment, and 
continued his probation, with an underlying sentence of five years, with two years fixed. 
(R., pp.145–48.) In November of 2013, the district court found Mr. Montgomery violated 
his probation and continued his probation. (R., pp.167–70.)  
 Another Report of Probation Violation was filed in April of 2014. (R., pp.172–73.) 
Mr. Montgomery admitted to violating his probation for consuming alcohol, using 
controlled substances, and failing to obtain his GED. (R., p.183; Tr. Vol. I,1 p.7, L.20–
p.9, L.19.) The district court revoked his probation, executed his five-year sentence, with 
two years fixed, and retained jurisdiction. (Tr., Vol. I, p.19, Ls.9–11; R., pp.184–89.) In 
November of 2014, the district court relinquished jurisdiction without a hearing. 
(R., pp.192–94.)  
 Mr. Montgomery filed a timely Rule 35 motion. (R., pp.198–99.) He also filed a 
timely notice of appeal from the district court’s order relinquishing jurisdiction. 
(R., pp.200–02.) The district court held a hearing on the Rule 35 motion, and the parties 
submitted post-hearing briefs. (R., pp.211, 213–16, 217–24.) The district court issued 
an order denying the motion. (Aug. R., pp.1–9.) The district court then held a hearing in 
which Mr. Montgomery moved for reconsideration of the district court’s order denying 
his Rule 35 motion. (See generally Tr. Vol. II, p.5, L.1–p.8, L.3; Aug. R., p.10.) The 
district court denied the motion for reconsideration. (Aug. R., pp.12–16.) 
                                            
1 There are two transcripts on appeal. The first, cited as Volume I, contains the 
admit/deny and disposition hearing on the probation violation. The second, cited as 
Volume II, contains the hearing on Mr. Montgomery’s motion for reconsideration. 
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ISSUES 
1. Did the district court abuse its discretion when it relinquished jurisdiction? 
 
2. Did the district court abuse its discretion when it denied Mr. Montgomery’s Rule 
35 motion? 
 







The District Court Abused Its Discretion When It Relinquished Jurisdiction 
 
The district court’s decision whether to retain jurisdiction and place the defendant 
on probation or relinquish jurisdiction is reviewed for an abuse of discretion. State v. 
Brunet, 155 Idaho 724, 729 (2013); see also I.C. § 19-2601(4). “A court’s decision to 
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has 
sufficient information to determine that a suspended sentence and probation would be 
inappropriate.” State v. Hansen, 154 Idaho 882, 889 (Ct. App. 2013). In this case, 
Mr. Montgomery had a very difficult childhood and consequent mental health issues, 
which likely contributed to his poor behavior on the rider. Mr. Montgomery’s father was 
an alcoholic and died of AIDS when Mr. Montgomery was nine years old. (Presentence 
Investigation Report (“PSI”),2 p.10.) Mr. Montgomery was raised by his mother and her 
boyfriend, who both abused drugs and alcohol. (PSI, p.10.) His mother’s boyfriend was 
“a severe, violent alcoholic” and physically abused Mr. Montgomery “all the time.” (PSI, 
p.10.) Mr. Montgomery was also sexually abused by his older half-sister when he was 
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eight years old. (PSI, p.11.) Mr. Montgomery was diagnosed with antisocial personality 
disorder. (PSI, p.14.) He has poor health due to a degenerative disc disease and has 
received medication and treatment for pain, anxiety, and depression. (PSI, p.14.) In light 
of this information, Mr. Montgomery contends that the district court abused its discretion 




The District Court Abused Its Discretion When It Denied Mr. Montgomery’s Rule 35 
Motion 
 
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency, 
addressed to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903 
(Ct. App. 2014). In reviewing the denial of a Rule 35 motion, the Court must “consider 
the entire record and apply the same criteria used for determining the reasonableness 
of the original sentence.” Id. The Court “conduct[s] an independent review of the record, 
having regard for the nature of the offense, the character of the offender and the 
protection of the public interest.” State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). 
“When presenting a Rule 35 motion, the defendant must show that the sentence is 
excessive in light of new or additional information subsequently provided to the district 
court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007). 
Here, Mr. Montgomery asked the district court to consider his “mental health issues and 
constant change of medications” as a “mitigating factor” in his poor performance on the 
rider. (R., p.216.) He requested that the district court reinstate him on probation, 
                                                                                                                                            
2 Citations to the PSI refer to the 156-page electronic document containing the 
confidential exhibits titled “CONFIDENTAL CERTIFICATE OF EXHIBITS 
MONTGOMERY 42842.” 
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“subject to acceptance and completion of the Wood Court Program.” (R., p.216.) Mindful 
no new or additional information was submitted, Mr. Montgomery nonetheless submits 




The District Court Abused Its Discretion When It Denied Mr. Montgomery’s Motion For 
Reconsideration 
 
 After the district court issued its order denying Mr. Montgomery’s Rule 35 motion, 
Mr. Montgomery moved for reconsideration and argued that the district court “did not 
address the fact that his medication was changed three times” during his incarceration.3 
(Tr. Vol. II, p.5, Ls.14–17.) He contended that his “inability to perform well” on the rider 
was due to his medication changes. (Tr. Vol. II, p.6, Ls.7–11.) For this reason, he 
requested that the district court reinstate probation, retain jurisdiction again, or reduce 
the indeterminate portion of his sentence. (Tr. Vol. II, p.5, Ls.18–25.) The district court 
entered an order denying the motion, determining that Mr. Montgomery offered no new 
information on his medications and mental health issues. (Aug. R., pp.14–15.) 
Additionally, the district court determined that its review of the information already in the 
record provided no support for relief under Rule 35. (Aug. R., p.15.) Mindful 
Mr. Montgomery submitted no new information, he nonetheless submits that the district 
court erred by denying his motion for reconsideration. 
                                            
3 In the district court’s order denying Mr. Montgomery’s Rule 35 motion, the district court 
focused on Mr. Montgomery’s due process argument. (R., pp.214–15; Aug. R., pp.1–9.) 
This argument is not raised on appeal. 
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CONCLUSION 
 Mr. Montgomery respectfully requests that this Court vacate the district court’s 
order relinquishing jurisdiction, its order denying his Rule 35 motion, or its order denying 
his motion for reconsideration and remand this case for further proceedings.  
 DATED this 3rd day of March, 2016. 
 
      __________/s/_______________ 
      JENNY C. SWINFORD 
      Deputy State Appellate Public Defender 
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